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sharply divided Court held that Congress could not regulate governmental activities that
were an l'nreg_rat part of state sovereignty, The decision overturned provisions of the Fair
Labor Standards Act that governed state employees. The Court's majority opinion argued
that states had traditionally controlled their employees, a responsibifity within state sov-
ereignty because the states through their own democratic processes should have the gy~
tonomy te decide for themselves how they would manage their public sector,

It was-not long, hewever, before-the-Court reversag the National League of Cities
decision, holding in Garcia v. San Antonio Metropolitan Transit Authority, 489 US 528
(1985), that Congress could apply ma‘nimum—wage requirements to the states and their
localities. Again the vote was closely divided, 5-4, and this time the majority opinion
struck a distinct note of judicia seif-restraint, conciuding: “We doubt that courts ulti-
mately can identify principled constitutional limitations on the scope of Congress' com-
merce clause powers over the statés merely by relying on a priori definitions of state
sovereignty.” The Court found nothing in the Fair Labor Standards Act that violated state
sovereignty, implying that it was up to Congress and not the courts to determine the ex-
tent of its power under the commerce clause. Sharp dissents were registered in the case,
indicating that if in the future the issue was raised 2 more conservative Supreme Court
majority might uphold some commerce clause restraints against national regulation of
state governments. The Garcig decision was directly in line with Court precedents since
1937 that have supported virtually unlimited congressional authority under the cam-
merce clause.

The Garcia decision appearad yet onee agzin to have settied the constitutional
guestion of the scope of congressional authority under the commerce clause, But, as the
following case illustrates, the issue is not dormant, and the conservative Supreme Court
of the 1990s refuses to grant Congress the benefit of the doubt in applying a “rational-
basis" test in reviewing legislation under the commerce clause.
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UNITED STATES V. LOPEZ
514 U.S. 549 (1995)
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Chief Justice REHNQUIST delivered the opinion of the Courc.

[n the Gun-Free School Zones Act of 1990, Congress made it a federal offense
“for any individual knowingly to possess a firearm at a place thar the individual
knows, or has reasonable cause to believe, is a school zone.” The Act neither regu-
lates 2 commercial activity nor contains a requiremenc that the possession be con-
nected in any.way to interstate commerce. We hold that the Act exceeds cthe
authotity of Congress “[t]o regulate Commerce . . . among the several States . .

On March 10, 1992, respondent, who was then 2 12th-grade student, arrived ac
Edison High School in San Anronio, Texas, carrying a concealed .38 caliber hand-
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gun and five bullets. Acting upon an anonymous tip, school authorities confronted
respondent, who admitted that he was carrying the weapon. He was acrested and
charged under Texas law wich firearm possession on school premises, The next Jay,
the state charges were dismissed after federal agents charged respondent by com-
plaine with violating the Gun-Free School Zones Act of 1990. A federal grand jury
indicted respondent on one count of knowing possession of a firearm ar a schoal
zone, in violation of § 922(q). Respondent moved to dismiss his federal indictment
on the ground that § 922(q) “is unconstitutional as it is beyond the power of Con-
gress to legislate conrrol over our public schools.” The District Court denied the
motion, concluding that § 922(q) “is a constitutional exercise of Congress' well-
defined power to regulate activities in and affecting commerce, and the ‘business’ of
elemenrary, middle and high schools . . . affects incerstate commerce.” Respondenc
waived his right to a jury trial. The District Court conducted a bench trial, found
him guiley of violating § 922(q), and sentenced him to six months' imprisonment
and two years' supervised release. On appeal, tespondent challenged his conviction
based on his claim that § 922(q) exceeded Congress' power to legislare under the
Commerce Clause. The Court of Appeals for the Fifth Circuir agreed and reversed
respondent’s conviction. Because of the importance of the issue, we granted certio-
rari, and we now affirm,

We start wich first principles. The Constitution creates a Federal Government
of enumerated powers. As Madison wrote, “[tJhe powers delegated by the proposed
Constitution to the federal government are few and defined. Those which are to re-
main in the State governments are numerous and indefinite.” Federalist 45. {The]
Consritution delegates to Congress the power “[t]o regulare Commerce with foreign
Nations, and among the several Staces, and with the Indian Tribes." The Cour,
through Chief Justice Marshall, first defined the nature of Congress' commerce
power in Gibbons v. Ogden. [The] Gibbons Court, however, acknowledged that lim-
itations on the commerce power are inherent in the very language of the Commerce
Clause. "It is not intended to say that these words comprehend that commerce,
which is completely intemal, which is carried on between man and man in a Stace.
or between different parrs of the same State, and which does noc extend to or affect
ocher States. Such a power would be inconvenient, and is certainly unnecessary.”

[For] nearly a century thereafter, the Court’s Commerce Clause decisions dealt
but rarely wich the extent of Congress' power, and almost entirely wich the Com-
merce Clause as a limic on state legislation that discriminated against incerstare
commerce. Under this line of precedent, the Courr held that certain categories of
activity such as “produccion,”, “manufacturing,” and “mining” were within the
province of state governments, and thus were beyond the power of Congress. [In]
1887, Congress enacted the Interstare Commerce Act, and in 1890, Congress en-
acted the Sherman Antitrust Act. These laws ushered in a new era of federal regu-
lation under the commerce power. When cases involving these laws first reached

.this Court, we imported from our negative Commerce Clause cases the approach

that Congress could not regulate activities such as “production,” “manufacturing,”
and “mining.” Simultaneously, however, the Court held chat, where the intersrare
and intrastate aspects of commerce were so mingled rogecher that full regulation of
interstate commerce required incidental regulation of incrasrate cominerce, che
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Commerce Clause authorized such regutarion.
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In Schecter Poulery, the Court struck down regulations thar fixed the hours and
wages of individuals employed by an intrastate business because the activiey being
regulated relared to interstate commerce only indicectly. [n doing so, the Court
characterized che distinction berween direcr and indirect effects of intrascare trans-
acrions upon [ncerstate commerce as “a fundamental one, essential to the mainte-
nance-of our constitutional system.” Acrivities chat affected incerstace commerce
directly were within Congress’ power; activities thar affected interstate commerce
indirectly were beyond Congress' reach. The justification for this formal distine-
tion was rooted in the fear that otherwise “there would be virtually no limit to che
federal power and for all practical purposes we should have a completely cencral-
ized government.”

Two years later, in the warershed case of NLRB v. Jones & Laughlin Steel Corp..
the Court [departed] from the distinction berween “direct” and “indirecc” effects on
interstate comrerce. Jones & Laughlin ushered in an era of Commerce Clause ju-
risprudence thar greatly expanded the previously defined auchority of Congress un-
der that Clause. In part, this was a recognition of the grear changes thar had
occurred in the way business was cartied on in this country. Entecprises chat had
once been local or at most regional in nature had become nartional in scope. But the
docrrinal change also reflected a view that earlier Commerce Clause cases arrifi-
ctally had constrained the authority of Congress to regulate interstate commerce.

But even these modern-era precedents which have expanded congressional .
power under the Commerce Clause confirm that this power is subject w ourer lim-
its. In Jones & Laughlin, the Court wamed that the scope of the interstate com-
merce power “must be considered in the light of our dual system of government and
may not be exrended so as to embrace effects upon interstate commerce so indirect
and remore that to embrace them, in view of our complex society, would effectually
obliterate the distinction between what is national and whar is local and create a
complecely centralized government.” Since thar time, the Court has heeded chat
waming and undertaken to decide whether a rational basis existed for concluding
thar a regulated activity sufficiently affected interstate commerce.

... [W]e have identified three broad categories of activity that Congress may
regulate under its commerce power. First, Congress may regulate the use of the
channels of interstate commerce, Second, Congress is empowered to regulate and
protect the instrumentalities of inrerstate commerce, or persons or things in inter-
state commerce, even though the threar mhy come only from intrastate activicies.
Finally, Congress’ commerce authority includes the power to regulare those activi-
ties having a substancial relation to interstate commerce, Jones & Laughlin Steel,
those activicies that substantially affect interstare commerce.

Within this final category, admictedly, our case law has not been clear whether
an activity must “affect” or “substantially affect” interstate commerce in order to be
within Congress’ power to regulare it. [We] conclude, consistent with the great
weight of our case law, chat the proper test requires an analysis of whecher the regu-

lated activity “substantially affects” interstate commerce. . . .

The Government's essential contention, in fine, is that we may determine here
thar § 922(q) is valid because possession of a firearm in a local school zone does in-
deed substantially affect interstate commerce. The Government argues that posses-
sion of a firearm in a scheol zone may result in violent crime and thar violent crime
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can be expected to affect the functioning of the narional econumy in two ways.
Fiest, che costs of violent crime are substancial, and, through rhe mechanism of in-
surance, those costs are spread throughour the population. Second, violent crime
reduces rhe willingness of individuals to travel to areas within the councry thac are
perceived to be unsafe. The Government also argues that the presence of guns in
schools poses a substantial threat to the educational process by threatening the
learning environment. A handicapped educational process. in turn, will result in a
less productive citizenty. That, in turn, would have an adverse effect on the Na-
rion's economic well-being. As a result, the Government argues that Congress could
rationally have concluded thar § 922(q) substantially affects intersrate commerce.
We pause to consider the implications of the Government's arguments. he
Government admits, under its “costs of crime” reasoning, that Congress could regu-
late not only all violent crime, but all activicies that might lead to violent crime, re-
gardless of how tenuously they relare to interscare commerce. Similarly, under the
Government’s “national productivity” reasoning, Congress could regulate any ac-
tivicy that it found was related to the economic productivity of individual citizens:
family law (including marriage, divorce, and child custody), for example. Under the
theories that the Government presents in support of § 922(q), it is difficult to per-
ceive any limitation on federal power, even in areas such as criminal law enforce-
menc or education where Staces historically have been sovereign. Thus, if we were
to accept the Government's arguments, we are hard-pressed to posic any activiry by
an individual that Congress is without power to regulate. . ..
~ To uphold the Governmenc’s contentions here, we would have to pile infer-
ence upon inference in a manner that would bid fair to convert congressional au-
thority under the Commerce Clause to a general police power of the sott retained

by the States. Admirtedly, some of our prior cases have taken long steps down that -

road, giving great deference to congressional action. The broad language in these
opinions has suggested the possibility of additional expansion, but we decline here
to proceed any further. To do so would require us to conclude chat the Constitu-
rion's enumeracion of powers doEs TIOT Presuppose something not enumerated, and

=reTEver will be a distiction becween what is teuly national and whar is
eraly Tocal. T his we are unwilling to ao. .

—{Affirmed ]

Justice BREYER, with whom Justice STEVENS, Justice SOUTER, and Justice GIxs-
BURG join, dissenting.

The issue in this case is whether the Commerce Clause authorizes Congress to
enact a statute thar makes it a crime to possess a gun in, or near, a school. [n my
view, the statute falls well within the'scope of the commerce power as this Court
has underscood thac power over the last half-century.

I In reaching this conclusion, [ apply three basic principles of Commerce
Clause interpretation. First, the power 1 “regulace Cormerce . . . among the sev-
eral Staces,” encompasses the power to regulate local activities insofar as they signif-
icantly affect incerstate commerce. A the majority points our, the Court, in
describing how much of an effect the Clause requires, sometimes has used the word
«substantial” and sometimes has not. And, as the majority also recognizes in quot-
ing Justice Cardozo, the question of degree (how much effect) requires an estimate
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of che “size” of the efféct that no verbal formulation can capeure with precision. |
use the word “significant” because the word “subscantial” implies a somewhat nac-
cower power than recent precedenc suggests. Bur, to speak of “substantial effect”
cacher than “significant effect” would make no difference in this case.

Second, in determining whether a local activity will likely have a significant
effect upon interscate COMMEICE, & COUTT must consider, not the effect of an individ-
ual act (a single instance of gun possession), bur racher the cumularive effect of all
similar instances (i.e., the effect of all guns possessed in or near schools). Wickard.

Third, che Constitution requires us to judge che connecrion berween a regulated
activity and interstate commerce, not directly, but ac one remove. Courts must give
Congress a degree of leeway in determining the existence of a significant factual
connection between the regulared acrivity and interstate commerce—both because
the Constitution delegates the commerce power directly to Congress and because
the determination requires an empirical judgment of a kind chat a legislature is more
likely than a court to make with accuracy. The traditional words “rational basis” cap-
rure this leeway. Thus, the specific question before us, as the Court recognizes, is not
whether the “regulated activity sufficiently affected inrerstare commerce,” but.
cather, whether Congress could have had “a rarional basis” for so concluding . . . .

{I. Applying these principles to the case at hand, we must ask whether Con-
gress could have had a rational basis for firding a significant (ot substantial) con-
necrion berween gun-relaced school violence and interstate commerce. Or, to put
the question in the language of the explicit finding that Congress made when it
amended chis law in 1994: Could Congress rationally have found that “violeric
crime in school zones,” through its effect on the “quality of education," significantly
(or substantially) affects “interstate” or “foreign commerce”? As long as one views
che commerce connection, not as a “rechnical legal conceprion,” but as “a pracrical
one,” Swift, the answer to this question must be yes. Numerous reports and stud-
ies—generated both inside and outside govemment—make clear thar Congress
could reasonably have found the empirical connection that its law, implicitly.or ex-
plicitly, asserts.

For one thing, reports, hearings, and other readily available lirerature make
clear thar the problem of guns in and around schools is widespread and extremely
serious. . . . .

Having found that guns in schools significantly undermine the quality of edu-
cation in our Nation’s classtooms, Congress égu[d also have found, given the effect
of educartion upon interstate and foreign commerce, that gun-relaced violence in
and around schools is a commercial, as well as 3 human, problem. Educarion. al-
though far more than a matter of economics, has long been inextricably incer-
wwined with the Nation's economy. . . .

In recent years the link between secondary education and business has
serengthened, becoming both more direct and more important. Scholars on the sub-
ject report that technological changes and innovations in management techniques
Lave altered the nature of the workplace so thar more jobs now demand greater ed-

ucationat skills. . . -
Increasing global competition also has made primary and secondary education

economically more imporctant. . . .
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[Finally,} chere is evidence that, tday more than ever, many firms base cheir loca-
tion decisions upon the presence, or absence, of 4 work force wich a basic
educarion. . . .

The economic links [ have just skecched seem fairly obvious. Why then is i
nwt equally obvious, in light of chose links, thar a widespread, serious, and subsran.
tial physical threat to teaching and learning also substanciafly chreatens the com-
merce to which that reaching and learning is inexcricably tied? That is t say cuns
in the hands of six percent of inner-cicy high school students and gun-relared vio-
lence throughou a city’s schools must-theeaten the trade and commerce that those
schools support . . .,

[V. In sum, to find this legislation wichin the scope of the Commerce Clause
.. . no more than simply recognize thar Congress had a “rational basis” for finding a
significant connection between guns in or near schools and (through their effect on
educacion) the interstate and foreign commerce they threaten.
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A Perspective on Federalism: Present and Future

In the following selection, the role of the states in the political system is discussed from
the perspective that the nature of intergovernmental relations reflects underlying politi-
cal conditions and realities. As James Madison painted out in Federalist 39, the originat
constitutional scheme of federalism represented a delicate balance between national
and state ("federal") interests. But, under the originaf constitutional design, the national
government was not to intervene directly in the affairs of state, governments; and the
problems of subsidiary local governments within states were not considered to oe sepa-
rate from the problems of the states themselves, and therefore, they were a proper mat-
ter for resolution by the individual state governments,

Morton Grodzins points out that strict separation of national and state functions has
never really existed, and that even before the Constitution of 1787 a national statute
passed by the Continental Congress gave grants-in-aid of land to the stztes for public
schools. Tocqueville also comments on the difficulties of formally separating, in theory, the
responsibilities of national, state, and Ibcarf'govern ments. The history of the federal system
has seen the ebb and flow of national dominance over the states; centralization and de-
centralization have been the cyclical themes of federalism and intergovernmental relations.
The thrust of the New Deal was toward centra'jzation through the use of federal grant-in-
aid pregrams, a philosophy that dominated the government'until the emergence of the
“New Federalism” of the Nixon administration, which supported decentralization of power
from the national to the state governments. The move toward decentralization was broadly
supported by the Republican party. Revenue sharing was inaugurated by President Nixon
to transfer national funds to the states, without stipulation of how the money was to be
spent. The revenue-sharing procedure was in direct contrast to the grant-in-aid programs,
which allowed for state receipt of federal money upon the condition of state adherence to
national standards. President Reagan's New Federalism proposed the merging of grant-in-
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